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FOREWORD 



Aug. 7th, 1917, the S. Congregation on Seminaries and 
Studies issued a decree which imposes on teachers of 
Canon Law the task of explaining the new Code, not 
only synthetically, but also analytically, by closely fol- 
lowing the order and text of the Code itself. The de- 
cree also calls for a historical survey, whenever neces- 
sary and opportune, of the respective canons. This pre- 
cisely has been the guiding line along which the writer 
taught Canon Law at the Benedictine University in Rome 
for nine years (1906-1915), until the European conflict 
closed our international College. Most of that time, 
therefore, fell within the period of the present codifica- 
tion. 

We do not intend to make an apology for the commen- 
tary now offered to the clergy and all interested in the 
study of ecclesiastic law. The commentary shall be 
as brief as the matter permits and shall not be encum- 
bered with moralizing reflections. The reader should 
remember that the commentary is intended for countries 
where the English language prevails, and hence for such 
countries as do not reflect all the customs and laws in 
vogue and practice elsewhere. Wherefore certain parts 
of the Code (e. g., cathedral chapters, jus patronatus, 
benefices) will not be treated in extenso. We shall en- 
deavor to render the text in a verbal, or at least sub- 
stantially faithful, transcription, no official English text 
having reached us. For the rest, the old saw, “ Bis dat 
qui cito dat,” has quickened this edition. 

The Author. 

Conception, Mo. 
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THE NEW CODE OF 
CANON LAW 

PART I 

INTRODUCTION 

CHAPTER I 

NAME AND DEFINITION OF LAW IN GENERAL AND CANON 
LAW IN PARTICULAR 

The Latin word jus (from jurare, to swear, or jussum, 
command) has a double meaning or sense: a) subjec- 
tively, it signifies right , or “the moral power to have, 
to do, or to require something from another ( facultas 
moralis inviolabilis aliquid habendi, agendi, exigendi), as 
we say to give to every one his due ( suum cuique) ; b) in 
the objective sense, jus denotes norm or law either in the 
singular or plural (complex of laws), for instance, the 
law of celibacy, civil law, canon law. This latter mean- 
ing is attached to the “ eternal law," since “ the very idea 
of government of things in God the Ruler of the universe 
has the nature of a law," 1 and every law, divine or 
human, is but an irradiance from the eternal law, as all 
human laws bear the character of laws only in as far as 
they approach, more or less, this prototype. 

Canon Law ( jus canonicum, derived from the Greek 
icavwv, i. e. norm or rule), as a technical term occurs since 

l S. Theol., I-II, q. 9>» a. x f. 

1 
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the twelfth century, 2 this nomenclature being exclusively 
reserved for the laws of the Church, whilst lex (vo/mk) 
was applied to civil laws. Consequently the interpreters 
of ecclesiastical law were called canonistae, those of civil 
law, legistae. 

Definition. — Canon Law may therefore be defined as 
“ the complex of rules which direct the exterior order of 
the Church to its proper end.” 

Explanation. — a) In this definition the laws of the 
entire Church only are, per se, considered, viz. those 
laws which touch upon the whole body as such and em- 
anate from the supreme authority (jus commune). 
Hence laws made for a particular portion of the Church 
or its members are outside our subject except in so 
far as they form part and parcel of the body of common 
law. However, since these particular or special rules 
need the explicit or implicit consent of the supreme law- 
giver, and rest on the interpretation of law in general, 
it is evident that even these particular laws must, to 
some extent at least, be taken into consideration. 

b) The purpose of Canon Law, as of all law prop- 
erly so called, is the establishment and maintenance 
of exterior order . The Church forms an organized 
body which has its special and proper functions. 
In a certain sense, she is a body politic with a working to 
the outside. Hence her laws, either in regard to the 
hierarchic ramifications, or in relation of member to 
member, are concerned not directly with internal acts 
(" de internis non judicat praetor”), but with the public 
or exterior order of the Church at large (finis proximus 
juris canonici). 

c) However, the end of the Church being mainly 

2 Summa Stephani Tornacensis, apud Schulte, Gesch. d. Quellen «. Lit . d. 
can. Rechts , 1875, I, 29. 
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spiritual, i. e., of the supernatural order, it is plain that 
Canon Law must partake of that order, and hence tend, 
a potion , to a supernatural end. Yet, it is perfectly 
true what has been said above (b), that ecclesiastical 
laws are principally intended to maintain the public 
order, since the Church is not merely a supernatural and 
an invisible organization, but a visible body consisting of 
men, not of angels. 

Besides the time-honored nomenclature “ Canon Law,” 
i. e., the law made up chiefly of canons, there are other 
names: a) jus ecclesiasticum, inasmuch as it embraces 
the whole range of Church legislation contained in the 
canons of councils as well as in the decrees and decretals 
of the popes and in unwritten laws, i. e ., legitimate cus- 
toms; b) jus pontificium (a term used v. g. by Giraldi), 
in as far as the supreme and chief source of Church legis- 
lation is the Sovereign Pontiff ; c) jus sacrum , in as far 
as its main author is Jesus Christ and it treats of sacred 
persons and things. 

Division of Canon Law. — a) By reason of its ori- 
gin, Canon Law is either divine or human. Divine is 
that part of it which owes its origin to Christ or the 
Apostles, in as far as the latter enacted laws by divine 
inspiration, (which is not, however, to be identified with 
Scripture inspiration) or promulgated them as divine 
norms, v. g., the hierarchy, the matter and form of the sac- 
raments (James 5, 14), the privilegium Paulinum. Hu- 
man is that portion of the Canon Law which has merely 
human authority for its existence; thus the Apostolic 
decrees (Acts XV) are of human authority though es- 
tablished by Apostles ; purely human laws, too, are those 
passed by councils, popes, and bishops, unless, indeed, 
they are implicitly contained in revelation, or are merely 
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declarations, specifications, or modifications of divine or 
natural law. In the latter case they belong to the class of 
divine laws. 

b) By reason of its obligatory force, either personally 
or territorially, Canon Law is: a) either general, when 
it binds all members of the Church, or special, when it 
binds only some members or a class of members, e. g., 
the clergy, regulars; p) either universal, when it is in- 
cumbent on the entire Church as far as it is spread, or 
particular, when it affects only a certain portion of the 
Church, as a province or diocese. Under this heading 
belongs the difference between the law prevailing in the 
Oriental 8 and that binding the Occidental Church, y) 
By reason of its promulgation we speak of written or un- 
written law, or custom (consuetudo) . 

d) By reason of time, Canon Law is distributed into 
various epochs: a) jus antiquum, or old law, from the 
beginning of the Church up to Gratian’s Decretum (about 
u 50) ; P) jus novum, or new law, up to the Tridentine 
Council (1545-63); y) jus novissimum , or modern law, 
up to our time. It remains to be seen whether the New 
Code will constitute a new epoch. 

e) By reason of its matter, Canon, like civil law, may 
be classified into public and private law. Public law 
is concerned with the Church as a society, its government 
and external relations ; private law with the rights of the 
members and their mutual relations. 4 

This latter distinction is rejected by most of the Ger- 
man canonists, v. g., Philips, v. Scherer, Sagmiiller, but 
defended by Roman authors. If we subsume under pub- 
lic law the constitutional law proper, together with that 

3 Concerning the laws binding this the Codex Juris Can. 

Church see the Collectanea Prop. 4 Schenkl, Institutiones Juris Eccl 
Fid., 1907, II, n. 1578; can. I of 1853, I, $ 38, p. 60. 
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governing the Church’s external relations, we believe 
there is nothing unwarranted in this division. Private 
law would then embrace chiefly the administrative por- 
tion of the laws. Whether we substitute the terms “ ex- 
ternal ” and “ internal ” is of little importance. 
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CHAPTER H 



THE SCIENCE OF CANON LAW AND ITS IMPORTANCE 

Abstracting for a moment from the historical resources, 
which partly date back to the founder of the Church and 
partly owe their origin to the natural development of the 
living organism. Canon Law as a distinct science owes its 
existence and splendor chiefly to the Benedictine monk. 
Oration, in the middle of the twelfth century, when can- 
onists — and also legists — commenced to cultivate ec- 
clesiastical law systematically. 

If science means “ a demonstrative syllogism ” or con- 
clusions drawn from premises, it is evident that single 
laws form the stock and store out of which deductions 
are made, and which, in their turn, may become new laws 
and new bases for mental operations ( e. g., exemption). 
Science demands a knowledge not only of the several ex- 
isting laws, hut of their systematic and pragmatic put- 
ting together. Canonical science must be analytical as 
well as synthetic, and should he based upon critical and 
historical researches. And in this latter regard some 
progre ss , mainly due to the two brothers Ballerini and 
to German scholars, has been made. 

Preemin ently, however, law is practical, and hence 
tiie canonist should not only know the law, hut also be 
able to apply it to concrete cases, such as occur daily. 
This is the function of what is called jurisprudence (juris- 

6 
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IMPORTANCE OF CANON LAW 7 

prudentia sacra), or “the habit ( habitus ) of knowing, 
interpreting and applying the laws.” 1 

As to the necessity or importance of this systematic- 
practical science, it is not too much to say that the 
“ watchmen on Sion’s tower,” i. e. the prelates, are obliged 
to possess a more elaborate and extensive knowledge of 
ecclesiastical laws than is required of the lower clergy. 
For the prelates should be especially well versed as to 
the rights of the Church in regard to civil power, and 
should know the laws regulating their own attitude to- 
wards the clergy and the laity. This observation holds 
good also in regard to the officials of episcopal courts. 

The priests, too, are bound in conscience to obtain a 
sufficient knowledge of Canon Law to enable them to 
discharge their duties as pastors of souls and to defend 
the rights of the Church and their own position. It is a 
sad saw, often repeated, “ What’s the use of Canon Law, 
the prelate is Canon Law.” This saying is not only 
offensive to the prelates, who are thus represented as 
arbitrary law-makers and expounders, but betrays a 
lack of reverence for a noble, time-honored science, and 
degrades those who utter that unpriestly sentiment to 
the level of cowards or sluggards. Let them rather 
hear Gratian: “ Ignorantia mater cunctorum errorum 
maxime in sacerdotibus Dei vitanda est. Sciant ergo sa - 
cerdotes scripturas sacras et canones;” and again: 
u Nulli sacerdottyn liceat canones ignorare” 2 

In order to make canonical science solid, extensive, and 
systematic, the canonist, and especially the professor of 
Canon Law, should be conversant not only with dogmatic 
and moral theology, but also with Church history and 
civil law. History will render the study of Canon Law 

1 Schenk], op. tit., 41. 2 C. 4, Dist 38. 
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more agreeable, give the student living pictures of the 
past, and help him to understand many laws otherwise 
barely intelligible. Civil Law, more particularly the 
old Corpus Juris Civilis, will furnish the key to a great 
many terms, v. g., in civil and criminal procedure, and 
show the connection existing between civil and religious 
law. Besides, the priest being a citizen of the State, and, 
we may justly say, a citizen of higher standing than most 
others, it appears but just that, even in this respect, his 
“ lips shall keep knowledge, and they shall seek the law 
at his mouth.” 8 Therefore, in this country, for instance, 
the Constitution should not be a sealed book to priests, 
nor should they be strangers to the laws governing mar- 
riage, contracts, last will, and labor. 

t Mai. II, 7. 
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CHAPTER III 



THE SOURCES OF CANON LAW 

The term source or fountain of Canon Law ( fons juris 
canonici) may be taken in a twofold sense: a) as the 
formal cause of the existence of a law, and in this sense 
we speak of the fontes essendi of Canon Law or lawgiv- 
ers ; b) as the material channel through which laws are 
handed down and made known, and in this sense the 
sources are styled fontes cognoscendi, or depositaries, 
like sources of history. 



9 
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SECTION i 



THE “ FONTES ESSENDI ” 

Taking for granted that the Church is a complete and 
autonomous society ( societas per feet a), she must evi- 
dently possess legislative power, i. e the faculty of 
enacting laws. For “ a law is nothing else than an or- 
dinance of reason for the common good, made by him 
who has care of the community, and promulgated.” x 
Therefore, every law must proceed from the legitimate 
power residing in that community for which the law is 
given. Now, the Church Catholic being founded by our 
Lord and perpetuated by the Apostles and their lawful 
successors, among whom the Roman Pontiff holds not 
only an honorary but also a jurisdictional supremacy, the 
following must be acknowledged as ecclesiastical law- 
givers: 

1. Christ our Lord, the original source of divine laws 
laid down chiefly in the Constitution of the Church, and 
next to Him the Apostles as lawgivers either of divine or 
human laws, viz. : as inspired or merely human instru- 
ments. 

2. The Roman Pontiff, either alone or in unison with 
a general council, as endowed with the supreme and 
^ordinary power of enacting laws for the universal church-; 

3. The Bishops for their respective districts, inasmuch 
as they are empowered to enact laws subordinate t9 ssy© 9 - 
fnon law ; 

Tk* 9 h, l-ll, * 90 . *. 

19 
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4. Customs, too, must be considered as a source of 
law, universal as well as particular. 

Whether the natural law can be called a source of 
Canon Law depends on the formal declaration of the su- 
preme authority ; for the natural law as such — its extent 
i9 very uncertain — cannot be called a homogeneous 
source of Canon Law except it has been declared such by 
the highest authority. 2 Besides its range being very 
uncertain, the so-called natural law is often nothing but 
a subjective sentiment, or, at most, a dictate of reason. 

2 Cfr. J. Laurentius, S.J., In - that the natural law should be cau- 
stitutiones Juris Reel., 1903, p. 9; tiously used in Canon Law. 

Schenk], /. c. t 37, justly remarks 
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SECTION 2 



THE “ FONTES COGNOSCENDI 99 

These sources, as we have said, are depositaries in 
which we find collected the laws enacted in the course of 
centuries. They may also be considered as the channels 
through which the river and rivulets of legal enactment 
flow and are preserved. They do not constitute the 
law as such, but rather point out where it may be found. 
Among these sources are Holy Scripture and the decrees 
of popes and councils ; also, in a measure, custom, inas- 
much, namely, as it proves the existence and continuity of 
laws unwritten and perhaps forgotten. 

ARTICLE i 

HOLY W*IT 

1. When we speak of Holy Writ as a source of Canon 
Law, it is evident that we refer primarily to the writings 
of the New Testament. There we meet with a nucleus of 
constitutional laws which were later developed; there, 
also, are to be found moral precepts which form the con- 
necting link between the Old and New Dispensations. 

2. As to the Old Testament , a distinction must be made 
between moral, ceremonial, and judiciary laws. The 
strictly moral laws contained chiefly in the decalogue were 
received bodily into the New Law. Not so the cere- 
monial laws , which, being ordained for the external wor- 
ship of God, were modified and even abrogated by the 

12 
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Church, inasmuch as they were laws of the old Code and 
to some extent detrimental to the spirit of the universal 
Church , 1 and consequently have no binding force as laws 
of the Old Testament (v. g., tithes). 

The judicial laws of the Old Testament, i. e ., those 
which govern man's relations to other men, were en- 
acted according to the needs of the old theocratic State 
and have lost their binding force by the coming of Christ. 
Yet as far as they suit the conditions of the New Testa- 
ment, they may, not as O. T. laws, but as rules for the 
N. T., be used even in the Church, because they rest on 
the dictates of reason 2 ( v . g., prohibited degrees of mar- 
riage). 

ARTICLE 2 

DECREES OF THE ROMAN PONTIFFS 

The decrees of the Roman Pontiffs have always enjoyed 
great authority in the Church, from the time of Clement 
I (+ 100?) to our own day . 3 Their subject-matter was 
partly dogmatic, partly disciplinary ; it is the latter class 
that especially concerns Canon Law. 

1. It was customary for the Pope, soon after having 
taken possession of St. Peter’s Chair, and on other oc- 
casions, to gather a synod in Rome and to send the acts 
of that synod, together with a profession of faith, to 
the patriarchs and other prominent bishops. These docu- 
ments often contained matter concerning not only the 
faith but also the discipline of the universal Church, 
and were called constituta ( scil . in synodo). Besides, 
the Popes were often called upon to issue what are 
called privilegia, either for monasteries or for person- 

1 Cfr. S. Th ., I-II, q. 103. 8 Cfr. Coustant, O.S.B., Epistola * 

2 lb., qq. 104 ff. Rom. Pontificum, Paris, 1721, a work 

still useful and highly appreciated. 
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